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1, The following is a quotation of the appropriate paragraphs 
of 35 U.S.C. 102 that form the basis for the rejections under 
this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or 
a foreign country or in public use or on sale in this country, more than one 
year prior to the date of application for patent in the United States. 

The following is a quotation of 35 U.S.C, 103(a) which 
forms the basis for all obviousness rejections set forth in this 
Office action: 

(a) A patent may not be obtained though the invention is not identically 
disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the prior 
art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the 
art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

2. Claims 1, 4-7,- 9 and 17-19 are rejected under 35 
U.S.C. 102(b) as being anticipated by DeVane. 

The DeVane reference discloses a spa assembly comprising: a 
shell including a tub portion 10, a flange 12 and a spillway 
(Fig. 3); and plumbing elements including a suction 23 and a 
return 17, as claimed. Re claim 1, the shell is capable of 
being fitted into a gunite spa cavity as functionally recited, 
and in fact is supported in a cement cavity (swimming pool) . Re 
claim 4, the "vacuum-formed" recitation is a product-by-process 
limitation which does not serve to limit the product claim. Re 
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claim 9, the flange is capable of allowing masonry components to 
be laid thereon as functionally recited. 

Applicant argues at pages 10-11 of the response filed 
August 31, 2006 DeVane does not disclose a spillway as described 
in the instant specification. However, this argument does not 
appear to address the equivalence established between the claims 
and the DeVane disclosure. Claim 1 merely recites a spa 
assembly comprising, generally, a shell and plumbing elements. 
DeVane clearly discloses this subject matter. There is no 
'"pool" recited- as part of the combination set forth in claim 1, 
contrary to applicant's implications. The structure recited in 
applicant's claims is fully met by the DeVane disclosure. 
3. Claims 1, 4-14 and 17-21 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Holcomb and Craig et al. 

The Holcomb reference discloses a spa assembly comprising: 
a shell including a tub portion 12 and a flange 13; and plumbing 
elements including a suction 19 and a return 18. Re claim 1, 
the shell is capable of being fitted into an existing spa cavity 
as functionally recited, and in fact is supported in a gunite 
cavity 37. Re claim 4, the "vacuum-formed" recitation is a 
product-by-process limitation which does not serve to limit the 
product claim. Re claim 6, the shell is considered to be 
"readily insertable and removable" in the same sense as with 
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applicant's disclosed invention. Re claim 9, the flange is 
capable of allowing masonry components to be laid thereon as 
functionally recited, and in fact appears to be contemplated by 
Holcomb in the sentence bridging columns 2 and 3. Re claim 10, 
no sandbags are disclosed by Holcomb. Re claim 11, the flange 
is capable of receiving securing elements. Therefore, Holcomb 
teaches all claimed elements except for the provision of a 
spillway, and the provision of operating controls. 

Although the shell of the Holcomb spa assembly does not 
include a spillway, as claimed, attention is directed to the 
Craig et al. (Craig) reference which discloses an analogous spa 
assembly which further includes a shell 18 having a spillway 50. 
Therefore, in consideration of Craig, it would have been obvious 
to one of ordinary skill in the spa assembly art to associate a 
spillway with the Holcomb shell in order to enable installation 
adjacent a swimming pool. Re claim 21, Craig also teaches the 
claimed subject matter as acknowledged at page 9 of the 
response . 

Although the Holcomb spa assembly does not include 
operating controls, as claimed, attention is again directed to 
Craig which discloses operating controls CI. Therefore, in 
further consideration of Craig, it would have been obvious to 
one of ordinary skill in the spa assembly art to associate 
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operating controls with the Holcomb spa assembly in order to 
facilitate operation. ^ 

Applicant argues at pages 12-13 of the response the Holcomb 
and Craig disclosures are not combinable because they are 
completely different. The examiner can not agree. Both Holcomb 
and Craig disclose spa assemblies as reflected, for example, in 
the respective patent titles. Craig further discloses combining 
a spa and a swimming pool in a smoothly integrated manner. Note 
column 4, line 20 through column 5, line 43 in Craig. This 
disclosure in Craig also appears consistent with the discussion 
at pages 1-4 in the- instant specification. Given these facts, 
it is the examiner's opinion one skilled in the spa/swimming 
pool art would find ample motivation to smoothly integrate the . 
Holcomb spa into a swimming pool by associating a spillway with 
the spa. 

4. Claims 2, 3, 15, 16, 22 and 23 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Holcomb and Craig as 
applied to claims 1 and 9 above, and further in view of Price. 

Although the shell of the Holcomb spa assembly does not 
include a notch, as claimed, attention is directed to the Price 
reference which discloses an analogous spa assembly which 
further includes a shell 17 having a notch 67. Therefore, in 
consideration of Price, it would have been obvious to one of 
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ordinary skill in the spa assembly art to associate a notch with 
the Holcomb shell in order to enable tile installation. 

Applicant argues at page 13 of the response the Holcomb, 
Craig and Price disclosures are not combinable because they are 
completely different. The examiner can not agree. Both Holcomb 
and Craig disclose spa assemblieis as reflected, for example, in 
the respective patent titles. Craig further discloses combining 
a spa and a swimming pool in a smoothly integrated manner. 
Price teaches one how to install appearance-enhancing tiles on a 
swimming pool sidewall. Given these facts, it is the examiner's 
opinion one skilled in the spa/swimming pool art would find 
ample motivation to enhance the appearance of a swimming pool by 
providing a notch in the sidewall (shell) to receive tiles 
(masonry components) . Further in this regard, it is the 
examiner's opinion a worker in the swimming pool art would 
readily recognize the applicability of perfecting swimming pool 
features to a spa. Indeed, a spa is mostly just a smaller 
version of a swimming pool. Both apparatus include circulating 
water systems in which .a bather may be submerged. 
5. The Craig et al. reference cited on the Information 
Disclosure Statement filed March 24, 2006 was lined out to avoid 
a duplicate citation. 
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6. Applicant is referred to MPEP 714.02 and 608.01 (o) in 
responding to this Office action. 

7. The grounds of rejection have been reconsidered in light of 
applicant's arguments, but are still deemed to be proper. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the 
extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action 
is set to expire THREE MONTHS from the mailing date of this 
action. In the event a first reply is filed within TWO MONTHS 
of the mailing date of this final action and the advisory action 
is not mailed until after the end of the THREE-MONTH shortened 
statutory period, then the shortened statutory period will 
expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated 
from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than 
SIX MONTHS from the mailing date of this final action. 



8. Any inquiry concerning this communication should be 
directed to Robert M. Fetsuga at telephone number 571/272-4886 
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who can be most easily reached Monday through Thursday. The 
Office central fax number is 571/273-8300, 




Robert >«. Fetsuga 
Primary Examiner 
Art Unit 3751 



